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EDITOR’S NOTE:

n behalf of the Editorial Board, it is my honor, to introduce
the Fall 2023 edition of the Juris Mentem Law Review.

I am immensely grateful for the opportunity to collaborate
with a talented cohort of writers and editors, and extend my ap-
preciation to all those who have helped shape this publication
into what it is today. Founded through unprecedented chal-
lenges posed by a global pandemic, Juris Mentem has continued
to grow into a thriving community of aspiring legal scholars,
researchers, and professionals. At Juris Mentem, we promote
critical thinking and legal scholarship, and proudly display this
through our semesterly publication.

My deepest thanks go to the AU staff and the JM Editorial
Staff for their unwavering commitment and unrelenting efforts
to ensure the quality of this publication. JM’s writers seek to
explore not only the prominent legal questions of our time,
but also issues that are often overlooked and underrepresented.
This diverse collection of pieces provides readers the opportu-
nity to learn about legal issues they may not have encountered
before.

Happy reading,

Jon DiPietro,
Editor-in-Chief
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THE STORY OF OJ: A QUESTION

OF BLACK CAPITALISM’S FIGHT
AGAINST THE AMERICAN LEGAL
SYSTEM

Charity Arrington
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The Story of OJ: A Question of Black Capitalism’s
Fight Against the American Legal System

When white Americans tell the Negro to ’lift himself by his
own bootstraps, they don’t look over the legacy of slavery
and segregation. I believe we ought to do all we can and
seek to lift ourselves by our own bootstraps, but it’s a cruel
jest to say to a bootless man that he ought to lift himself by
his own bootstraps. And many Negroes by the thousands
and millions have been left bootless as a result of all of
these years of Oppression.

- Dr. Martin Luther King Jr.

INTRODUCTION

onversations on Black capitalism have recently become

more frequent and divisive. Prominent Black billionaires
in the music industry, such as Jay Z and Rihanna, have demon-
strated the power of Black wealth, raising questions about
how these individuals benefit the broader Black community
as a whole—beyond mere representation. While some Black
celebrities have amassed substantial wealth, the Black commu-
nity continues to face economic inequalities and inequitable
access to resources. In historically racialized systems, the ques-
tion becomes: How much Black wealth can counteract the
institutional effects of racism? The justice system has long
been recognized as a main contributor to racial inequality
in America, particularly for Black Americans. From runaway
slave laws that enabled the police to arrest Black people to Pres-
ident Richard Nixon’s infamous War on Drugs, the odds have
consistently favored white communities and white wealth, all
while being stacked against Black communities. Racism, specif-
ically against Black Americans, is at the heart of the criminal
justice system: “Courts normalize, legitimize, and perpetuate
the extraction of resources from poor, predominantly Black
communities and support the accumulation of white wealth.”!

ITonya L. Brito, Kathryn A. Sabbeth, Jessica K. Steinberg & Lauren Sudeall,
Racial Capitalism in the Civil Courts, Columbia Law Review (2023),
https:/columbialawreview.org/content/racial-
capitalism-in-the-civil-courts/.
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Evidently, the justice system has historically favored the rich
and the white.

Today, Black people are statistically far more likely to en-
ter the criminal justice system. Through higher arrest rates,
sentencing disparities, racial profiling, and other factors, Black
people continue to be disproportionately affected by the crim-
inal justice system. For example, Black people are more likely
to be stopped and searched by the police.? In the courtroom,
research from the Prosecutorial Performance Indicators found
that cases involving Black victims were more likely to be dis-
missed than cases involving Black and white victims, despite
Black defendants being more likely to be prosecuted.? More-
over, the bail system significantly drives the criminalization
of Black people’s poverty. In the mere 4% of civil cases, judges
set a financial bond that is nearly always a cash bond—and
more often than not, this hurts poor Black people the most.*
Cases with wealthy Black defendants demonstrate when two
variables are altered: race and socioeconomic status. While
the justice system is often stacked against poor and Black indi-
viduals, it’s important to consider how it treats wealthy Black
defendants. Statistically, because they are Black, the odds are
still against them. Depending on the nature of the charges
or lawsuits, these cases can raise questions about racial bias,
discrimination, and access to legal representation in the justice
system.

While many of the issues facing Black Americans are appar-
ent in the criminal justice system, the civil justice system is no
different. Civil courts actively contribute to, and perpetuate,
racial inequality. The civil system, with its history of construct-
ing racial hierarchies and reinforcing racial privileges, plays
a crucial role in historical racial exploitation and wealth accu-
mulation, particularly among Black communities. Even after
the formal abolition of slavery, the legal system continues to
support these hierarchies and legitimize racial exploitation.

2National Conference of State Legislatures, Racial and Ethnic Disparities in the
Criminal Justice System (May 2022),
https://www.ncsl.org/civil-and-criminal-justice/racial-and-ethnic
-disparities-in-the-criminal-justice-system.

8Prosecutorial Performance Indicators, Racial &Ethnic Differences (2023),
https:/prosecutorialperformanceindicators.org/racial-ethnic-differences/.

4Spurgeon Kennedy, Freedom and Money—Bail in American, The Pretrial
Services Agency for the District of Columbia (2023),
https://www.psa.gov/?q=node/97#.
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In the context of debt collection, the racialized accumulation
of debt and debt delinquency disproportionately affects Black
communities. In Whiteness as Property, Cheryl Harris discusses
how civil courts have a history of solidifying the power of
white supremacy through the practice of resolving everyday
contract and property disputes.’> Works from Ian Haney Lopez
and Ariela Gross explore how deliberations within civil courts
define the racial identity of the individuals in cases.® In their
work, the authors documented legal proceedings that involved
a thorough examination of physical attributes, as well as other
indicators of social identity and what was considered “com-
mon expectations.” This process included extensive debates
on how to establish the racial identity of the parties involved,
carrying significant implications. Such practices of shaping
and defining race, which reinforce ideas of racial inferiority
and magnify distinctions between racial groups, play a critical
role in enabling and institutionalizing societal disparities. Cap-
italists rely on the power of these civil courts to maintain fear
and discipline and to authorize the extraction of significant
sums of money. Some academics suggest “it is not simply that
the courts have allowed racial categories to mark the groups of
people who are exploited and those who profit, but also that
the courts have actively constructed race and thereby made
systemic racial exploitation appear rational.”

Criminal and civil courts emphasize the deep connection
between racism and capitalism. They demonstrate that capital-
ism relies on racialized systems of exploitation and extraction,
and the legal system actively supports these processes by mak-
ing it more challenging for Black communities to overcome
historical racial inequalities. Criminal charges and lawsuits
with wealthy Black defendants can uncover the legal and fi-
nancial challenges successful individuals, regardless of their
race, may face within the capitalist system. Consequently,

5Cheryl Harris. (June 1993). Whiteness as Property. Harvard Law Review.
106(8)

6See generally lan Haney Lopez, White By Law: The Legal Construction of Race
(1996); see also Ariela J. Gross, Litigating Whiteness: Trials of Racial
Determination in the Nineteenth-Century South, 108 Yale L.J. 109, 112-14 (1998).

"lan Haney Lépez, White By Law: The Legal Construction of Race (1996).

8Tonya L. Brito, Kathryn A. Sabbeth, Jessica K. Steinberg & Lauren Sudeall,
Racial Capitalism in the Civil Courts, Columbia Law Review (2023),
https:/columbialawreview.org/content/racial-
capitalism-in-the-civil-courts/.
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such cases could impact their ability to contribute to economic
development and potential charitable causes within Black com-
munities. As a case study, this paper will delve into the details
of the case of former NFL player and actor, Orenthal James
(O].) Simpson.

MURDER TRIAL OF OJ. SIMPSON

OJ. Simpson is a former American collegiate and profes-
sional football player. After retiring from football in 1985,
Simpson turned to film and television acting. On June 12, 1994,
Simpson’s ex-wife, Nicole Brown Simpson, and her friend
Ronald Goldman were stabbed to death outside Nicole’s home
in Los Angeles. Five days later, Simpson was arrested and
charged with the two murders. Simpson’s 1995 criminal trial
has now been hailed as one of the most celebrated trials of the
century, and also as one of the most divisive. Simpson later
pleaded not guilty to the murder charges, after hiring a team
of prominent lawyers to handle his defense. Simpson’s de-
fense attorneys claimed he was wrongfully accused, while the
prosecution theorized that Simpson was a controlling husband
whose relationships had a history of abuse. The prosecution
also pointed to blood from the crime scene found in Simpson’s
car and home. In a pivotal moment during Simpson’s trial, the
prosecution asked Simpson to put on a glove that the supposed
murder suspect had worn. But the glove did not appear to fit
properly—thus marking the creation of the infamous phrase:
"If [the glove] doesn’t fit, you must acquit." Simpson’s lengthy
and nationally televised trial became the center of all media
coverage and an unprecedented amount of public scrutiny. On
October 3, 1995, after deliberating for less than four hours, a
jury acquitted Simpson of the murder charges.

But Simpson’s legal troubles did not end there. In 1997,
Simpson dealt with a separate civil lawsuit filed by Ronald
Goldman’s family. Simpson was ultimately found liable—by
a preponderance of the evidence, which is a lower standard
of proof than his criminal trial—for the wrongful death of his
ex-wife and Goldman. Simpson was ordered by a jury to pay
$33.5 million in damages to the families of his ex-wife and
Goldman, which is equivalent to $61 million in 2023. The jury
reached its verdict in a unanimous decision that Simpson was
responsible for both deaths. The physical evidence presented
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during the civil trial was largely the same as the evidence in
the criminal trial, however, the civil trial focused more closely
on the domestic violence elements of Simpson’s behavior.

Analysis:

The case of OJ. Simpson demonstrated a complex over-
lap of factors: race, wealth, and the legal justice system in the
United States. It highlighted several aspects of racial inequality
in the legal system, including the presence of racial bias in
policing—particularly in the controversial actions of Detective
Mark Fuhrman. This raised concerns about systemic racism
within the police force and led to public outcries that Simpson
was being targeted.? The case also shed light on the disparities
in the quality of legal representation available to individuals.
Simpson’s wealth allowed him to access top-tier legal defense,
including famous attorney Johnnie Cochran. This is a lux-
ury privilege not afforded to most people, particularly those
from marginalized communities. The capability to afford le-
gal resources emphasizes the disparities in the quality of legal
representation that people can access based on their financial
means.

Additionally, the media’s portrayal of the case and the racial
dynamics within it, played a significant role in shaping pub-
lic perception. This underscored how public opinion can be
influenced by racial biases and stereotypes, ultimately affect-
ing trial outcomes. Controversy arose when Time published,
“An American Tragedy,” featuring a photo of Simpson on the
cover, which was noticeably darker than how the original pic-
ture appeared. Critics had claimed that Time had used photo
manipulation to darken the image, implying racist editorializ-
ing.
The case also raised concerns about racial bias in jury selec-
tion, which can disproportionately affect minority defendants.
Both the prosecution and the defense were accused of manip-
ulating the racial composition of the jury to their advantage.
This raised issues related to the fair and impartial selection of

9Lorraine Adams, Past Paints Troubling Portrait of Simpson Case, The
Washington Post (1995),
https:/www.washingtonpost.com/archive/politics/1995/08/22/past-paints-
troubling-
portrait-of-simpson-case-detective/d7e5ee9e-d8b6-4ebc-976a-
d03885el1b8b/.
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jurors, often forcing minority defendants to engage in the same
type of manipulation to attempt to gain the upper hand in a sys-
tem pitted against them.!® The Simpson case, with its racially
divided public opinion and high-profile nature, brought at-
tention to the complex interplay of race and wealth in the
legal justice system in the United States. While many Black
Americans supported Simpson, many white Americans did
not—this revealed how different communities interpreted the
case through the lens of their own experience and perceptions
of the justice system.!! The public perception of the case in-
dicated that regardless of Simpson’s fame and wealth, he was
still prone to experiencing racism.

Even within Simpson’s own defense team, racism was an
issue. In an interview with Robert Shapiro, who worked with
Johnnie Cochran on Simpson’s defense team, Shapiro admit-
ted that the team played the “race card . . . from the bottom
of the deck,” implying that he believed the team wrongfully
inserted race as an issue in the case.!? In the same interview,
Shapiro, who initially led the defense team, admits that he
hired Cochran, in part, because he was Black. In response,
Cochran denies ever playing the race card, stating “We never
played the race card. What we did was pursue the credibility
card . . . I think the race card trivializes the whole issue of race
in America'® But during Simpson’s civil trial, the topic of race
was not permitted. Los Angeles County Superior Court Judge
Hiroshi Fujisaki instructed Simpson’s defense team to limit
any evidence of racial bias from the Los Angeles Police Depart-
ment (LAPD), specifically regarding evidence of contamination
and racism by former detective Mark Fuhrman—who, as previ-
ously discussed, the defense team alleged had previously used
the n-word. According to Judge Fujisaki, “This is not a case of:
Did the LAPD commit malpractice?”*

10Christopher Spolar, Majority-Black Jury Selected In O.J. Simpson Murder Trial,
The Washington Post 1994.

ICarl E. Enomoto, Public Sympathy for O. J. Simpson: The Roles of Race, Age,
Gender, Income, and Education. The American Journal of Economics and
Sociology (Jan. 1999) http:/www.jstor.org/stable/34878883.

12Barbara Wilters Interview with Robert Shapiro, 1996.

18Johnnie Cochran Interview Larry King 1996.

14 Associated Press, OJ. Judge limits defense by restricting evidence (Sep. 17,
1996), https://www.deseret.com/1996/9/17/19266221/0-j-judge-limits-
defense-by-restricting-evidence.
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The Simpson case serves as a stark illustration of the persist-
ing racial disparities within the American legal justice system
under capitalism. The case brought to the forefront the in-
tricate issues surrounding race, wealth, and the legal system,
emphasizing how the availability of financial resources can
significantly impact an individual’s access to legal representa-
tion and justice. Additionally, it demonstrated how the media’s
portrayals of cases and public perception can be influenced
by racial biases and stereotypes, potentially affecting trial out-
comes. Both Simpson’s criminal and civil cases, with their
racially divided verdicts, highlighted the challenges in ensur-
ing a fair and impartial legal system, particularly regarding
jury selection. The cases also raised critical questions about
systemic inequalities that continue to affect marginalized com-
munities within the justice system. Although the Simpson
case took place almost thirty years ago, it remains a powerful
example of the need for comprehensive reforms to address
racial disparities and inequities in the legal justice system, es-
pecially when looking through a capitalistic lens. The racism
Simpson experienced throughout both his career and murder
trial is referenced by Jay-Z, a prominent musician and Black
capitalist, in his song The Story of OJ. In this song, Simp-
son is featured in a line saying, “I'm not Black, I'm O]J.” and
Jay-Z rhetorically responds, “Okay.”> This quip exchange in
the song references a greater idea that wealth, notoriety, and
fame can transcend race—something Simpson tried to do in
his trials by not assuming the identity of a “Black” American,
and rather saying throughout the trials he was just a normal
and wrongfully accused person

THE ROLE OF THE SUPREME COURT

Shelley v. Kraemer:

Shelley v. Kraemer (1948) is a crucial case in understanding
how the legal system has played a role in addressing racial
disparities, particularly in the realm of property ownership
and housing opportunities. In this case, a Black family, the
Shelleys, purchased a property in a St. Louis, Missouri, neigh-
borhood. But unbeknownst to the family, there was a racially

5Jay-Z, “The Story of O,].,” 4:44 (Roc Nation, 2017).
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restrictive contractual agreement (racial "covenants") prohibit-
ing the property’s sale to non-white individuals. When the
Shelleys attempted to move into their new home, they faced
legal challenges from white property owners in the neighbor-
hood who sought to enforce the racial covenant. The case
revolved around the question of whether courts could enforce
racially discriminatory covenants in property deeds, or if such
enforcement violated the Equal Protection Clause of the Four-
teenth Amendment. The Supreme Court of the United States
ultimately held that state courts could not enforce these re-
strictive covenants, as doing so would constitute state action
in support of racial discrimination and therefore violate the
Equal Protection Clause. The decision in Shelley was significant
in challenging housing discrimination and contributing to the
broader civil rights movement that was beginning to emerge
during that time period.!®

Despite its significance, Shelley serves as a reminder that
economic success and wealth accumulation within the Black
community, which is largely represented by homeownership,
cannot fully offset the deeply ingrained history of racial in-
equality perpetuated by the legal justice system under capi-
talism. In the majority opinion in Shelley, Chief Justice Fred
M. Vinson acknowledged the necessity of legal action to chal-
lenge racially restrictive agreements and gain equal protection
under the law—this shed light on the persistent need for le-
gal remedies to address housing discrimination.!” While the
case marked a substantial victory, it underscores the limita-
tions of legal action in fully addressing historical and ongoing
racial disparities because, in the years that followed, the Four-
teenth Amendment’s protections were diminished, and largely
deemed inapplicable and irrelevant in subsequent cases.

Shelley played a critical role in expanding housing oppor-
tunities for Black Americans and serves as a testament to the
legal system’s capacity for addressing specific issues of racial
inequality. However, it cannot single-handedly offset the mul-
tifaceted history of racial disparities within the legal justice
system under capitalism. Justice William O. Douglas, in his
concurring opinion, highlighted the legal precedents set by
the Court’s previous decisions and the evolving perspective on

16 Shelley v. Kraemer, 334 U.S. 1 (1948).
17 Brown v. Board of Education, 347 U.S. 483 (1954).



10 AMERICAN UNIVERSITY

racial inequality.!® Ultimately Skelley is symbolic of the need
for broader systemic changes and continued efforts to address
racial inequalities in various dimensions, aiming for a more
equitable and just society for all. It reinforces the argument
that Black wealth, though crucial in the fight for economic
justice, cannot entirely eradicate the pervasive historical and
ongoing racial disparities within the legal justice system under
the capitalist framework.

Brown v. Board of Education:

In Brown v. Board of Education of Topeka (1954), the long-
standing issue of racial segregation in public schools was ad-
dressed.In alandmark decision in Brown, the Supreme Court of
the United States ruled that state laws establishing racially seg-
regated schools were unconstitutional. This decision marked
a pivotal moment in the civil rights movement, declaring that
the doctrine of “separate but equal” schools—which was previ-
ously deemed constitutional by Plessy v. Ferguson (1896)—was
inherently unequal and violated the Fourteenth Amendment’s
Equal Protection Clause.!® Segregation is just another glaring
example of systemic racism within the legal justice system.
Although not immediately enforced, the decision in Brown
eventually led to the desegregation of public schools and had
broader implications for the fight against racial segregation
and discrimination in the United States.?°

In the majority opinion, Chief Justice Earl Warren wrote,
“We conclude that in the field of public education, the doctrine
of ‘separate but equal’ has no place. Separate educational facil-
ities are inherently unequal.”?! For the first time in sixty years
after the decision in Plessy, the Court acknowledged that racial
segregation in education is unequal and violated the principles
of equal protection under the law—this fundamentally chal-
lenged the entrenched racial disparities within the legal justice
system, reaching other areas and not just schools.

Like Shelley, Brown also showed that there are limitations
to relying on Black wealth to offset the history of racial in-
equality. The case recognized that even if Black individuals
achieved economic success, their families, children, and even

ISShelley, 334 U.S. 1(19438).
19Brown, 347 U.S. 483 (1954).
201d.

2.
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themselves could still face severe racial inequalities in access
to quality education—and education is a key determinant of
future economic opportunities. Chief Justice Warren’s opinion
emphasized that the issue of racial segregation was a legal and
moral imperative that needed to be addressed, reinforcing the
idea that correcting racial inequality within the legal justice
system requires comprehensive legal action and was beyond
the reach of individual economic success.??

Analysis:

What these cases demonstrate is how the legal justice system
is limited in its power to achieve racial justice in the courtroom
through capitalism. Shelley addressed housing discrimination,
highlighting the need for legal remedies, but also the limits of
relying solely on Black wealth. This case demonstrated legal
remedies alone are insufficient to address the systemic issues
of racial injustice. On the other hand, Brown exposed the inad-
equacy of economic success in overcoming racial disparities
in education, emphasizing the necessity of comprehensive
legal action to combat systemic racism. This case declared
segregated schools unconstitutional, emphasizing separate ed-
ucational facilities were inherently unequal. While this was
a significant victory for the civil rights movement as a whole,
it revealed the limitations of Black wealth in offsetting racial
disparities. Both cases, despite their historical significance
in challenging racial disparities, emphasize legal action and
economic success alone are insufficient to fully address the
deeply ingrained history of racial inequality within the legal
justice system under capitalism. Comprehensive legal changes
and systemic efforts are required to tackle the root causes of
systemic racism.

BLACK CAPITALISM AND THE LAW

Black capitalism intersects uniquely with the legal justice
system, particularly in the context of the criminalization of
poverty. The criminalization of poverty carries a racialized
dimension in the United States and this standard has been
upheld for centuries. A 2019 report on the inequalities in the
economic situation of Black Americans found that the typical

221d.
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Black household’s wealth was $24,100, but for White house-
holds, it was $188,200. This translates into the typical Black
household holding about 12 cents for every dollar of wealth
held by the typical White family—a disparity that has remained
largely unchanged since 1989.22 This economic disparity has
contributed to a higher likelihood of Black Americans entering
the criminal justice system.?*

With common criminal punishments, such as fines and fees
for misdemeanors, and the resurgence of debtors’ prisons, the
imprisonment of people unable to pay debts often results in an
increase in fines and fees.?’ The Institute for Policy Studies also
highlights the criminalization of poverty being affected by the
increase in arrests of homeless people and people feeding the
homeless, and criminalizing life-sustaining activities such as
sleeping in public when no shelter is available.26 Consequently,
paired with the criminalization of poverty in the justice system
is also the associated theme of the racialization of the criminal
justice system. In addition, some academics discuss how the
racialization of poverty in the United States has made it im-
possible to “disentangle narratives of the ‘undeserving poor’”
from those of Black Americans.?” In a capitalist society where
poor people already suffer because of their inability to obtain
capital, and that inability is passed down through generations
and reinforced through the courts, Black Americans are unable
to escape the wrath of the criminal justice system. However,
the racism that Black people experience in the criminal justice

23Natasha Hicks, Fenaba R. Addo, and Anne E. Price, Still Running Up the
Down Escalator: How Narratives Shape our Understanding of Racial Wealth
Inequality, The Samuel DuBois Cook Center on Social Equity at Duke
University and The Insight Center for Community Economic Development,
(2021) https://socialequity.duke.edu/wp-
content/uploads/2021/09/INSIGHT _Still-Running-Up-Down-
Escalators_vF.pdf.

24National Conference of State Legislatures, Racial and Ethnic Disparities in the
Criminal Justice System (May 2022),
https:/www.ncsl.org/civil-and-criminal-justice/racial-and-ethnic
-disparities-in-the-criminal-justice-system.

25Karen Dolan. The Poor Get Prison: The Alarming Spread of the Criminalization of
Poverty Institute for Policy Studies, (March 2015), https://ips-dc.org/the-poor-
get-prison-the-alarming-spread-of-the-criminalization-of-poverty/.

2614,

27Tonya L. Brito, Kathryn A. Sabbeth, Jessica K. Steinberg & Lauren Sudeall,
Racial Capitalism in the Civil Courts, Columbia Law Review (2023),
https:/columbialawreview.org/content/racial-
capitalism-in-the-civil-courts/.
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system is not only because of the history of racism in courts as
institutions. Racism is perpetuated and reinforced with indi-
vidualized racism through discretion from judges, prosecutors,
and law enforcement—the actions of these individuals can also
directly enable racial prejudice and profiling. As defined by
Tonya L. Brito, a Professor of Law at the University of Wis-
consin Law School, racial capitalism in the law is “a system
of racialized dispossession, extractions, accumulation, and ex-
ploitation for power and profit in which human elements are
both commodified and devalued.”?8

BLACK CAPITALISM DEFINED

Over forty years ago, the idea of “Black capitalism” was first
pushed by white Southern republican politicians in an attempt
to cast themselves in a more progressive light—without actually
doing any work to advance progress. The original purpose of
Black capitalism was to address racial economic inequality
by encouraging Black Americans to catch up with their white
counterparts through entrepreneurship and private ownership.
This concept found its way into governmental policies, like
President Richard Nixon’s Southern Strategy.2® In an effort to
improve Black ghettos in the early seventies, President Nixon
proposed tax breaks and incentives. President Nixon, who
promised his white southern republican supporters that he
would “lay off Pro-Negro efforts,” appealed to the sentiment
that he should “help Negroes help themselves,”—this was an
early dog whistle to Black capitalism.3°

This idea contrasted with popular conversations about repa-
rations and other similar messages that Black activists proposed
during the Civil Rights Movement. Black activists called for
economic justice in the form of federally government-funded
reparations, while President Nixon merely wanted to do the
bare minimum—Ilike just taking down “whites-only” signs.?!
The white majority was not in support of these efforts to inte-
grate or provide resources for Black communities. Rather, a
lackluster effort was made to “let the government use its tax

2814,

29Mehrsa Baradaran, The Real Roots of ‘Black Capitalism,’ The New York Times
(March 2019) https:/gooriweb.org/news/2000s/2019/nyt31mar2019b.pdf.

30[q.

8l1d.
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and credit policies,” to power “the greatest engine of progress
ever developed in the history of man: American private en-
terprise.”3? Black capitalism was more appealing and under-
standable for white voters. The strategy appealed to white
capitalist sentiments because it stressed privatization of capital
as the path to economic advancement and equality, instead of
reliance on public services, such as welfare.?? It took away the
responsibility of the government to take accountability for the
destructive effects of racism and slavery and put it onto Black
individuals to make up for it themselves. The theory was that if
racism has resulted in Black Americans having fewer financial
resources than white Americans, then the solution is to sup-
port Black Americans in obtaining economic freedom—Ilike
assisting Black Americans in their pursuit of owning businesses
in the same way that white Americans own businesses.

BLACK CAPITALISM IN THE EYES OF MARX AND DU
BOIS

In most literature, capitalism is raised as an alternative to
socialism and communism. These two political philosophies—
socialism and communism—are advocated for by Karl Marx
in The Communist Manifesto. As defined by Marx, capitalism is
a socio-economic system reflective of class struggle, exploita-
tion, and the relentless pursuit of profit.2* More specifically,
Marx’s definition of capitalism highlights two key concepts:
(1) private ownership and class division, and (2) exploitation
and commodification of labor.3® Throughout his manifesto,
Marx viewed capitalism as a system that inherently perpet-
uates inequality, alienation, and the concentration of wealth
and power in the hands of the few.36 Marx argued that the con-
tradictions and conflicts embedded within capitalism would
eventually give rise to a revolutionary movement by the pro-
letariat, which are collectively defined as the working-class

82[d.

83Andrew F. Brimmer and Henry S. Terrel, The Economic Potential of Black
Capitalism, Statements and Speeches, Member - Board of Governors of the
Federal Reserve System (1969).

84Karl Marx and Friedrich Engels. The Communist Manifesto. 1848 translated by
Samuel Moore. Communist League.
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people.?” This revolutionary movement would in turn lead to
the overthrowing of the capitalist system and establishment
of a classless society.?® In this classless society the means of
production would be collectively owned, and wealth would be
distributed equitably.??

While Marx has been hailed as a voice piece of the oppressed
classes, his works have been criticized for not addressing the
intersectional racial elements that contribute to class division.
Karl Marx rarely discussed race in his discussions of capitalism.
Rather, Marx believed that racism was a temporary issue with
no lasting legacy. W.E.B. Du Bois, often seen as Marx’s Black
counterpart, criticized Marx for not generalizing his theories
for use by Black Americans in their own revolution. In Du Bois’
Marxism and the Negro Problem, he discusses how the core of
Marx’s writings can be used as a solution to the problems that
African Americans face in the United States.*® Du Bois points
out that the main content of what Marx writes about, “the class
struggle of exploiter and exploited,”! is a situation that can
also be used to describe the situation of African Americans. In
Black Reconstruction in America, Du Bois defines “the Negro pro-
letariat” as the Black working class, especially those who were
former slaves and freed during the Reconstruction period.*?
Du Bois highlighted how the Negro proletariat faced various
challenges, including economic exploitation, racial discrimina-
tion, and political disenfranchisement. He equated the status
of the Negro proletariat with Marx’s concept of the working
proletariat while making the distinction that the grievances of
the Negro proletariat were “more fundamental and indefensi-
ble” than those of the white proletariat.*3

Consequently, Du Bois differs from Marx in his perspective
on which group inflicts suffering upon another. According to
Du Bois, it is not the capitalist who inflicts suffering on the Ne-
gro proletariat. Rather, it is the white laborer who “deprives the

87Karl Marx. Das Kapital. Translated by Ben Fowkes, Penguin Classics, (1885).
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89Karl Marx and Friedrich Engels.The Communist Manifesto. 1848 translated by
Samuel Moore. Communist League.

40Du Bois, W.E.B. “Marxism and the Negro Problem.” The Crisis; v.40, n.5
(May 1933): 103-104, 118.
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Negro of his right to vote, denies him an education, denies him
affiliation with trade unions, expels him from decent houses
and neighborhoods, and heaps upon him the public insults of
open color discrimination.”** Du Bois attributes Black suffering
to the deliberate actions that white laborers take against Negro
proletariats. Du Bois writes, “It knows exactly what it is doing
and it meant to do it’—the white laborers are without excuse.

BLACK CAPITALISM AND THE MUSIC INDUSTRY

The music industry has undergone a monumental transfor-
mation with the advent of the internet and digital streaming
platforms, making music more profitable than ever before.
This transformation has led to the commodification of music,
in which music is created and sold primarily for profit, rather
than being created solely as an art form. In Ethnomusicology,
Timothy D. Taylor, a musicology professor at the University
of California, Los Angeles, describes the commodification of
music as, “Music made expressly for the purpose of making
money, not art, or heartfelt individual expression, or, simply,
for a good groove.”* Commodification makes it nearly impos-
sible for professional musicians and artists to get adequately
paid for their work. The music industry is widely recognized
as one of the biggest culprits in exploiting workers for their
skills, while at the same time taking all of the profit made from
it. Many musicians and artists have cited record labels tak-
ing advantage of their skill by forcing them to overwork all
the time and paying them close to nothing, leaving some of
the biggest names in music scraping by with a fraction of the
amount that the entirety of their product is making.*6 The
issue derives in conflict between the motive of the record label
and the motive of the musician. Jeremy Gilbert, a cultural and
political theory professor at the University of East London,
calls this distinction the difference between commerce and
capital. While the musician is focused on making music to
financially support themselves and their needs and lifestyle,

4.

45Timothy D. Taylor, “The Commodification of Music at the Dawn of the Era
of ‘Mechanical Music’” Ethnomusicology, vol. 51, no. 2, 2007, pp. 281-305.
JSTOR, http://www jstor.org/stable/20174526. Accessed 5 Nov. 2023.
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the record label is solely focused on building cash that is being
utilized for productive or investment purposes.*’

The evolution of the music industry, with its focus on profit
and commodification, highlights a stark reality for Black artists.
While the industry has seen tremendous transformations due
to technological advancements, Black artists still face chal-
lenges in obtaining fair compensation for their work.*® The
exploitative nature of the music industry, where record labels
prioritize capital accumulation over fair compensation for mu-
sicians, underscores the broader theme that Black wealth alone
cannot overcome the historical racial inequalities deeply em-
bedded in American society—these issues surrounding Black
wealth then seep into the legal justice system under capitalism.

CASE STUDY: LAWSUIT OF LIZZO

In her recent 2023 lawsuit, Black pop singer Lizzo was ac-
cused of allegations of racial harassment toward her Black for-
mer backup dancers. The lawsuit is filed against Lizzo’s touring
company, Big Grrrl Big Touring (BGBT) by three of her for-
mer backup dancers: Ariana Davis, Crystal Willams, and Noelle
Rodriguez. Included in the lawsuit was a charge of racial harass-
ment, with allegations that Lizzo targeted the Black dancers
on her team more than others. Regardless of whether the
accusations of Lizzo are correct, the situation raised two ques-
tions: Given the history of Black Americans' role in a capitalist
society as subservient, what happens when they are given eco-
nomic power, specifically the power and resources to assist
other Black Americans out of their subservience? Additionally,
how effective is this economic and financial power in liberat-
ing themselves and their Black community? An advocate of
representation might argue the mere presence of Lizzo in the
entertainment industry has done enough work to motivate
other Black individuals to do the same. However, Lizzo as a
Black person held a role in a position of power and was still

47Jeremy Gilbert, Capitalism, creativity and the crisis in the music industry,
openDemocracy (September 2012),
https:/www.opendemocracy.net/en/opendemocracyuk/capitalism-
creativity-and-crisis-in-music-industry/.

48Martin Guttrige-Hewitt. Majority of Black music artists and professionals
have faced racism in the industry, Black Lives In Music survey finds.
October 13, 2021. D] Mag
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representative of Black people. Her economic success and po-
sition of power did not prevent allegations of mistreatment of
other Black individuals, highlighting the complexity of Black
capitalism in addressing broader economic disparities. Does
economic success by one or a few Black individuals translate
to broader economic empowerment and success for the larger
community?

The Lizzo lawsuit, with its allegations of weight-shaming
and racial harassment among her former backup dancers, pro-
vides a case study within the broader context of Black capi-
talism and the legal justice system under capitalism. While
Lizzo’s fast rise to fame and wealth has made her a symbol
of success and representation for marginalized communities,
the lawsuit raises crucial questions about the true impact of
Black wealth in addressing systemic racial inequalities within
the legal system.

It’s important to note that Lizzo, as a Black artist with sig-
nificant economic power, holds a position of relative privilege
compared to many Black individuals. She wields substantial in-
fluence in the entertainment industry and represents marginal-
ized communities as a spokesperson for body positivity, Black
women, and plus-size individuals. However, the lawsuit’s al-
legations that she targeted her Black dancers and permitted
racial harassment within her team cast a shadow on this image
of representation. This case exemplifies the complexities of
Black capitalism in the legal justice system. It underscores that
economic success by one or a few Black individuals may not
necessarily translate to broader economic empowerment and
success for the larger Black community. The allegations against
Lizzo raise questions about the potential for economic power
to be used to alleviate systemic inequalities, or conversely,
perpetuate individual biases and racial prejudices, even when
wielded by Black individuals.

CONCLUSION

Both cases of Lizzo and O.J. Simpson demonstrate the influ-
ence of race and wealth in the legal justice system, especially in
high-profile legal situations. While Lizzo and OJ. Simpson’s
cases have vastly different circumstances and legal issues, they
share common themes surrounding race, wealth, public per-
ception, and the justice system. Just as O,J. Simpson’s wealth



JURIS MENTEM LAW REVIEW 19

provided him with access to high-quality legal defense, Lizzo’s
financial means may impact her ability to navigate the legal
system effectively. Both cases illustrate that race and wealth
continue to influence legal outcomes and public opinion in
high-profile cases. The legal system’s ability to address racial
disparities and achieve justice is challenged in these instances,
underscoring the need for systemic changes and reforms to
create a more equitable and just legal justice system.

The cases of O,J. Simpson and Lizzo, though differing
in their circumstances, intertwine on crucial themes of race,
wealth, and the legal system. O.J. Simpson's trial exposed racial
biases, disparities in legal representation, and the influence of
wealth in the justice system. Similarly, Lizzo's recent lawsuit
reflects the complexities of Black capitalism, questioning the
true impact of economic power on systemic racial inequali-
ties. Lizzo, as a prominent Black figure with economic influ-
ence, symbolizes success and representation. However, the law-
suit's allegations of racial harassment among her Black backup
dancers challenge this narrative. It raises questions about
whether individual economic success translates to broader
empowerment for the Black community. The very essence
of Black capitalism, rooted in the idea of economic empower-
ment, confronts complex challenges. It might not necessarily
lead to systemic change, and Lizzo's case serves as a stark re-
minder of this.

The intersection of race and wealth in the legal justice sys-
tem presents a fundamental challenge. Both the Lizzo and
Simpson cases place a spotlight on the intricate interplay be-
tween these factors, emphasizing the imperative need for com-
prehensive reforms. By addressing the disparities in legal rep-
resentation, challenging racial biases, and removing systemic
inequalities, a more equitable and just legal system could be es-
tablished. And this would not only be for high-profile cases like
these, but for the community at large. The examination of the
legal justice system under capitalism and its historical relation-
ship with racial inequality highlights the complex dynamics
at play. While the emergence of Black wealth and successful
Black individuals in the music industry, like Jay Z and Lizzo
is a noteworthy development, it is essential to recognize that
the legal justice system’s deeply ingrained history of racial bias
and systemic racism persists.
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Despite technological advances and increased profitability,
Black artists continue to struggle for fair compensation. The
commodification of music further exacerbates the exploitative
nature of the industry, emphasizing that wealth alone cannot
eradicate historical racial inequalities ingrained in American
society.

The cases of Shelley v. Kraemer (1948) and Brown v. Board
of Education (1954) exemplify the legal efforts to combat racial
disparities in housing and education. These cases played sig-
nificant roles in addressing specific issues of racial inequality
within the legal system, highlighting the system’s capacity for
change. However, they also underscore the limitations of rely-
ing solely on Black wealth to offset systemic racism. The histor-
ical context of Black capitalism reveals its origins as a concept
that, at times, places the challenge of racial economic inequal-
ity on Black individuals rather than addressing the broader
systemic issues. This approach fails to account for the institu-
tionalized discrimination within the legal justice system, which
extends beyond the realm of economics.

Racial inequality within the legal justice system is not solely
a result of economic disparities. It is deeply rooted in a history
of racial bias, discrimination, and systemic racism that has per-
petuated disparities in arrest rates, sentencing, racial profiling,
and access to legal representation. While Black wealth can
provide resources for economic development and charitable
causes, it cannot fully eradicate these systemic issues. In light
of this, it is evident that the legal justice system under capital-
ism continues to disproportionately affect Black communities,
even when wealthy Black defendants are introduced into the
system. The question of whether economic success by a few
Black individuals translates to broader economic empower-
ment and success for the larger community remains a point of
debate. As Jay Z and Lizzo demonstrate, the impact of Black
wealth on the broader Black community is not straightforward,
and it raises questions about the true potential for economic
liberation.

While the emergence of Black wealth is a positive develop-
ment and can certainly contribute to economic empowerment,
it cannot single-handedly offset the deeply entrenched his-
tory of racial inequality within the legal justice system under
capitalism. Comprehensive legal and systemic changes are
necessary to address the root causes of racial disparities and
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to ensure a more equitable and just society for all. To many
Black Americans, capitalism appeals to their desire for power
and domination, something that white Americans have his-
torically always had. However, as Walter Johnson, one of our
leading historians of slavery, wrote, “There was no such thing
as capitalism without slavery.”*?

49Nicholas Lemman, Is Capitalism Racist? The New Yorker, (2020),
https:/historynewsnetwork.org/article/175606#.
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Unveiling the Fourth Amendment’s Digital
Compass: Geo-Location Warrants in Modern
Jurisprudence

ABSTRACT:

Geofence warrants are legal tools that allow law enforce-
ment to request data from technology companies about de-
vices within a specific geographical area during a particular
time frame. These warrants conflict with the protections
provided by the Fourth Amendment, which guards against
unreasonable searches and seizures and typically requires
law enforcement to obtain a warrant based on probable
cause before conducting a search. In the context of the
Fourth Amendment, this article delves into the regulatory
framework surrounding geofence warrants. The article
seeks to elucidate the legal intricacies, boundaries, and im-
plications associated with geofence warrants, examining
whether these modern digital tools violate the established
search practices mandated by the Fourth Amendment.
Through this exploration, the article provides insights into
the evolving landscape of digital privacy rights and law
enforcement tools in the modern era.

INTRODUCTION

uring the summer of 2020, protestors filled the streets

of cities across the nation, rallying in protest against the
numerous cases of police violence against Americans of color.
One such protest took place in Kenosha, Wisconsin, following
the police shooting of Jacob Blake on August 23, 2020.5° After
a week of protests, forty buildings were destroyed and two peo-
ple were shot dead by a counter-protestor before the order was
eventually restored. In an attempt to identify these protestors,
law enforcement used a series of geofence warrants, which
allowed them to identify the individuals in the proximity of
the protests and obtain their location data. Using the warrants,

50Russell Brandom, How police laid down a geofence dragnet for Kenosha
protestors (Apr. 13, 2019), https:/www.theverge.com/22644965/kenosha-
protests-geofence-warrants-atf-android-data-police-jacob-blake.
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law enforcement officials targeted seven different geographi-
cal zones, seeking to identify anyone located within that area
during a span that stretched as long as two hours. The result
was a location dragnet that was spread over some of the busiest
times and locations in the first days of the protest. The data
results of the warrant inevitably included individuals who were
completely uninvolved with the violence and even individuals
who hadn’t protested that week at all.

The escalating use of geofence warrants by law enforce-
ment nationwide, and the lack of precedent restricting their
use, imperil the privacy and Fourth Amendment protections
guaranteed to all Americans. In accordance with the Fourth
Amendment’s requirement of a warrant for the execution of
searches,’! the issuance of geofence warrants—which solicit
information pertaining to individuals without any involve-
ment in criminal activity—constitutes an infringement of said
Fourth Amendment rights. Furthermore, the precedent of the
courts in recent years of surpassing Fourth Amendment search
warrant standards under the “good faith exception” further
imperils these privacy protections.

BACKGROUND

Definition and explanation of geofence warrants:

Reverse warrants, as categorized by law enforcement, are
used to identify potential suspects when there is no prior knowl-
edge of an individual’s involvement in criminal activity. Ge-
ofence warrants represent a form of reverse warrants, through
which government authorities aim to determine an individ-
ual’s presence within a specified physical zone during a defined
time period. Through the use of geofence warrants, the govern-
ment can compel technology companies to disclose what they
term “location history data,” which can include any relevant
information about a device’s data—this includes GPS informa-
tion, Bluetooth beacons, cell phone location information from
nearby cell towers, Internet Protocol address information, and
the signal strength of nearby WiFi networks.5?

51See U.S. Const. Amend. IV.

52Geofence Warrant Primer, National Association of Criminal Defense
Lawyers, 1, https:/www.nacdl.org/getattachment/816437c7-8943-425c-9b3b-
4faf7da24bba/nacdl-geofence-primer.pdf.
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This “location history data” is especially striking consider-
ing the sheer quantity of data that tech companies like Google
are capable of collecting from devices. In the first half of 2021
alone, law enforcement sent Google more than 50,000 sub-
poenas, search warrants, and other legal requests for their data,
requesting collection from Sensorvault—which is Google’s im-
mense centralized database of users’ location history.>3

There are three steps in the process of obtaining a geofence
warrant, which can be completed by law enforcement through
the use of single or multiple warrants.** First, the government
identifies the specific area and window of time during which
they want to identify devices. Then, the government may
subpoena companies for this information—typically Google—
through a geofence warrant. In this step, the government
can obtain the anonymized numerical identifiers and time-
stamped location coordinates for the devices that match the
outlined time and location requirements. Next, law enforce-
ment reviews the device information they have been provided
and narrows the list based on relevant information that may
aid their investigation. This process may involve establishing
patterns of movement or pinpointing the location of specific
suspects. At this point, the government m